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It is perhaps obvious to state that terrorists
cannot plan and carry out attacks in the
United States if they are unable to enter the
country. Yet prior to September 11, while
there were efforts to enhance border
security, no agency of the U.S. government
thought of border security as a tool in the
counterterrorism arsenal. Indeed, even
after 19 hijackers demonstrated the relative
ease of obtaining a U.S. visa and gaining
admission into the United States, border
security still is not considered a cornerstone
of national security policy. We belleve
that it must be made one."

B etween 8:45 and 10:10 on the morning

of September 11, 2001, four aircraft
carrying 265 people (including nineteen
hijackers) crashed into several sites around
the United States killing all those onboard,
as well as 2,595 people in the Twin Towers
and on the ground near the World Trade
Center in New York City and 125 more
people at the Pentagon in Washlngton
While there were many changes in
response to the events of September 11"
both within the United States and in how
the United States interacted with the world,
one of the immediate focuses was the
country’s immigration policy. In the minds of
the American public, the nineteen hijackers
were united by two characteristics: their
religion and their immigration status. A
supplemental staff report by the 9/11
Commission solidified Americans’ growing
fears that the country’s immigration control
system had failed when it reported that “all
19 airplane hijackers from September 11"
broke U.S. immigration laws. "% While
Muslims had long been traveling to and

settling in the Unlted States, the events
of September 11" brought the issue of
Muslim migration to the top of the
domestic policy agenda as part of the
broader conception of ‘homeland
security.”

In the days after 9/11, many policy
analysts assumed that the terrorist
attacks would create a political
groundswell in favor of broad new
immigration restrictions toward those
entering the United States from
predominantly Muslim countries. “Policies
leading to a moratorium on immigration,
or at least a fundamental re-examination
of the numbers and categories of
immigrants that are admitted to the
United States were thought to be
inevitable.” Public opinion polls took a
dramatic swing supporting more
restrictive immigration policies. A
November 2001 Fox News poll indicated
that “65 percent of Americans favored
stopping all immigration during the war
on terror, and a January 2002 Gallup poll
reported that 58 percent of Americans
thought immigration levels should be
decreased, up from 45 percent in
January 2001.” Yet while there have
been many alterations to immigration
policy, especially towards Muslims, and
its enforcement since 9/11 is the degree
to which the legislative branch did not
take more dramatic action.

Of course there have been several
significant changes to the country’s
immigration policy since 9/11, most of
which were aimed, if not expressly then
at least in practice, at Muslim immigrants.
“Indeed, of the thirty-seven known U.S
government security initiatives
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implemented since the September 11"
attacks, twenty-five either explicitly or
implicitly target Arabs or Muslims.” Very
few of these policy changes, however,
were crafted through the standard
legislative process where they would
have been subjected to public debate
and scrutiny. Rather, the majority of the
policy changes, regulations, and
enforcement procedures have been
implemented by executive fiat through
the Attorney General’s office, the State
Department, and the Immigration and
Naturalization Service (INS).” The fact
that the executive, not the legislative
branch, was responsible for the majority
of these changes has given hope to
some scholars that these measures lack
a degree of permanency and/or
legitimacy that would otherwise be
attached to changes enacted by the
legislative branch and, therefore, may
only signal a temporary shift in the overall
direction of American immigration policy.

While some feared that the political
rhetoric following the terrorist attacks
presaged imminent and drastic changes
to the scale and intention of the country’s
immigration policies, the actual impact
has not been as severe as many had
predicted. While the initial post-9/11
security initiatives had a dramatic chilling
effect on Muslim immigrants coming into
the Untied States as well as those
already here, some commentators have
been impressed by the degree to which
9/11's long-term policy impact has
veered away from the isolationist path
advocated by some popular political
commentators. As one commentator
noted, “even after September 11, not a
single member of Congress proposed
cutting off Middle Eastern immigration."8
This is not to say that Congress
remained silent, passively allowing the
executive branch to shape the future of
immigration policy on its own. While
Congress had not passed any significant
immigration acts since enacting; three
new immigration laws in 1996, 9/11 did
cause it to pass several pieces of
legislation: the USA PATRIOT Act of
2001, the Enhanced Border Security and
Visa Entry Reform Act of 2002, and the
Homeland Security Act of 2002.*°

Furthermore, while many experts
predicted that 9/11 would dramatically
impact immigration policy, some experts
believe that the terrorist attacks actually

slowed down the pace of immigration
policy reform in the United States. The
Bush administration was elected in 2000
on a largely pro-immigration platform that
sought to refocus the immigration debate
away from one centered largely on
cultural and economic fears to one that
attempted to shape labor migration into a
guestworker program that the president
believed would be to the country’s
economic benefit. Just weeks prior to
9/11, Mexican President Vincente Fox
visited the Bush White House, where the
main topic of discussion between the two
presidents was creating a guestworker
program to provide a new legal
framework for migration between the
neighbors in order to create a smooth
flow of labor across the southern border
of the United States.™* A report issued by
the Federal Reserve Bank of Dallas
stated that:

Despite the common perception that 9/11
triggered a crackdown on immigration
(the enactment of the USA Patriot Act,
the reorganization of the Immigration and
Naturalization Service into Homeland
Security, and other changes), pre-9/11
policies actually constituted a much more
substantive effort in this direction. The
post-9/11 period is most striking for the
lack of change. Significant immigration
reform pending before the terrorist
attacks was taken off the table and
remains on indefinite hold.*?

What significantly changed since 9/11
was policy debate’s tone, which from one
that emphasized economic issues to one
that focuses more exclusively upon
security concerns. The “securitization
of the policy debate, especially in regards
to immigration from Muslim-majority
countries, has dramatically changed the
way that policymakers and Americans in
general think about migration controls.
The United States has traditionally
viewed immigration issues on the basis
of economic and/or cultural criteria,
concerned as to whether or not
immigrant labor will “displace” native
workers or “disturb” the social ties
binding the country together. “Despite the
flow of immigrants into the United States
during the last third of the twentieth
century, national security was rarely a
concern. Protection of natives’ jobs and
culture from the encroachment of
newcomers was typically as far as it went
in peacetime.”** The 9/11 attacks,
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however, did not fit into the conceptual
framework provided by the prevailing
cultural/economic lens. The nineteen
hijackers were not American citizens,
and these “immigrants” came into the
country not to find employment or to
seek the freedom to live in peace.
Instead, they came to inflict damage on
the country that had granted them
entrance. Although in strict public
policy terms the hijackers were not
immigrants but rather visitors who
came into the country on “non-
immigrant visas,” this legal distinction
was acknowledged only rarely in the
popular discourse on immigration after
9/11. For the general population,
immigration and its control are most
often viewed in broad terms to include
all forms of cross-border transfers:
short-term visits, permanent settlers,
and trips for business or for pleasure:

... the man on the street rightly views
immigration as a broad phenomenon
encompassing visitors or sojourners as
well as settlers. Immigration, which had
seemed to offer him nothing but
bargain nannies and gardeners,
suddenéy appeared to harbor a

threat.!

To the great majority of the American
public, 9/11 forever merged previously
separate issues of immigration and
security into a single issue, which
scholars have termed the “migration-
security nexus.” This altering of our
cognitive framework changed the way
immigration was both regulated and
regarded by the American government
and Americans.

The month after the terrorist attacks,
President Bush signed Homeland
Security Presidential Directive 2,
“Combating Terrorism through
Immigration Policies,” which firmly
established in bureaucratic regulations
and procedures the connection
between security and immigration. This
presidential directive promoted inter-
agency cooperation on a federal level
between those bureaus responsible,
inter alia, for visa issuance, border
control, internal immigration
enforcement, and counter-terrorism
functions in an effort “to deny entry into
the United States of aliens associated
with, suspected of being engaged in,
or supporting terrorist activity; ... [and]
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to locate, detain, prosecute or deport any such aliens already present in the United States.

"% By extension, from what was known

about the identity of the nineteen hijackers (which was — and still is — rather Iimited”), this presidential directive to protect the United
States from dangerous “immigrants” has led to a bureaucratic “culture of no” within the agencies responsible for processing visa
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applications, a bureaucratic bias that specifically (but not exclusively) focuses on “male applicants from a list of 26 predominately

Islamic nations.”®

Of the three channels™® for legal entrance into the United States, 9/11's impact was most severely and immediately apparent on the
refugee stream, to the point where refugee resettlement levels fell to their lowest point in twenty-five years. Asylums granted®® from
all regions around the globe declined significantly as the screenings to detect both fraudulent claims and potential security threats
were dramatically tightened. However, the presidential directive’s impact was felt most strongly on the number of refugee
admissions from Muslim-plurality countries. According to data from the Office of Immigration Statistics,** the percentage of refugees
admitted from such countries peaked at over 40% of the total refugee flow and fell below 15% in 2005.?” However, this reduction
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began its decline in 1999, three fiscal
years before the 9/11 attacks,? a trend
which the attacks only appear to have
accelerated. Yet, while the level of
Muslim-country refugee admissions
seems to have been negatively impacted
by 9/11, a comparison of the number of

after 9/11 — in the two fiscal years prior to 9/11, refugee admissions from the region
reached 123.3% of the authorized ceiling (22,189 admissions versus a ceiling of
18,000), while between FY 2002-05 the region only achieved 77.4% of its allocated
amount (35,983 admissions versus a program limit of 46,500) — the percentage for the
program as a whole dropped from 83.8% (142,451 admissions versus 170,000
authorizedg for FY 2000-01 to 69% (310,664 admitted versus a program limit of
450,000).

refugees admitted by region versus the
level of refugee admissions authorized by
the government appears to give a
different, or at least a more complex,
picture.

While the president and Congress had
sanctioned the entrance of as many as
70,000 refugees annually in Fiscal Years
2002-06, the actual number of
admissions under this category dropped
from nearly 68,500 in FY 2001 to
approximately 27,100 in Y 2002%* and
28,500 in FY 2003.”° Based on the most
recent information available through the
State Department, however, the numbers
have begun to rise again, to nearly
52,900 in FY 2004 and a projected
54,000 for FY 2005. But these numbers
are still below the legally authorized
ceiling.?® The drop in the number of
refugee admissions (both in absolute
numbers and as a percentage of that
authorized) arose from the increased
scrutiny that refugee application
screeners were expected to employ. This
policy of more careful application reviews
sought to solve two problems: reduce the
level of fraudulent refugee applications
associated with “economic migrants”
attempting to enter through the asylum
process, and an increased emphasis on
national security and counter-terrorism
efforts, as authorized by the president’s
directive.”’

One might well expect, in conformity with
the apparent post-9/11 rhetorical and
regulatory bias against Muslim migrants,
that the impact of this precipitous fall in
refugee admissions would fall
disproportionally on refugees coming
from Muslim countries. However, data
collected by the Congressional Research
Service appears to indicate that, except
for FY 2002 (the first year immediately
after the terrorist attacks), the State
Department’s regional category of “the
Near East & South Asia"*® was the
source of a larger percentage of refugee
admissions versus the authorized
maximum allocation than that of the
program’s total percentage as a whole.
While the percentage from the Near East
& South Asia dropped from before to
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The immigration channel that was least impacted by the securitization of immigration
after 9/11 was legal permanent residence (LPR), through which immigrants can gain
the right to live and work here permanently and become eligible to for citizenship
after five years. The permanent admission stream is comprised of three sub
streams: family reunification (immediate family and family-sponsored), employment-
based, and diversity-based immigration.*°

Between FY 2001-02, the Congressional Budget Office reported that the total
number of permanent admissions remained constant (at approximately 1,064,000)
in the fiscal year directly before and directly after 9/11. However, that number
dropped significantly in 2003 to 706,000 and remained off its previous level in 2004
at 958,000, before rising above its pre-9/11 levels to 1,122,000 in 2005.% In light of
the dramatic change in the post-9/11 tone of popular opinion and some of the
political rhetoric, however, the pattern in the absolute number of Legal Permanent
Residents admitted from Muslim countries remained largely similar to the overall
pattern for all LPRs. What may actually surprise some pundits is that the percentage
of LPRs from the 39 countries with a Muslim plurality (a percentage that had been
declining in the years before 9/11) actually rose from its low of just under 7% in FY
2002 to over 8.5% in FY 2005.

A similar, but even more noticeable, pattern can be seen in the data regarding
naturalizations between 1996 and 2005. After a seemingly stable pattern in the
distribution of source countries for naturalized citizens in the first three years of this
period of slightly over 7.5%, FY 2000 saw the beginnings of a dramatic increase in
the share of naturalized citizens who came from countries with a population plurality
of Muslims to over 15.25% in 2004.%

This phenomenon is relatively well reported by social scientists, who also have
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detailed such upward movements in the
levels of naturalizations by those born in Naturalizations in the United States
“enemy” countries during most of the
United States’ conflicts. It can be seen, in
part, as an attempt to distance oneself
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the rising concern from some corners of
the political arena about the changing
demographic characteristics of the Arab-
American (which is used in many
American political discourses to identify,
incorrectly, all Muslim Americans), a
group that had been nearly statistically
invisible prior to 9/11.
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According to the data provided by the Office of Immigration Statistics,*® the category

The first official attempt to track the of Muslim immigration most dramatically impacted by 9/11 and its aftermath has
number of Arab-Americans was only been that of temporary visitors — “nonimmigrants.” From a high in FY 2001 of over
issued in 2003. Prior to that survey, they 710,000 business and personal visitors from Muslim countries tracked by the
were lumped under the racial category of American government, the number dropped to only 465,000 the following year. “The
“White, non-His,pani(:_"34 The increased largest numerical drop between 2000 and 2004 (70 percent) has been in the number
scrutiny and concern over this previously of tourist and business visas issued to individuals from Gulf countries, wh3i(7:h include
overlooked ethnic community can be Kuwait, Saudi Arabia, Bahrain, Qatar, United Arab Emirates, and Oman.”™" While
seen in a National Review article part of this drop mirrored the broad slowdown in international travel caused by 9/11,
published after 9/11, which stated that: these Gulf countries were also specifically (although not exclusively) singled out on
the list of twenty-six predominately Muslim countries (with the exception of North
While the Mideast itself is Korea) that became the focus of many of the Bush Administration’s more aggressive
overwhelmingly Muslim, historically this immigration enforcement policies and more rigorous visa application screening
has not been true of the region’s procedures.

immigrants to the U.S. Up until the
1960s, Middle Eastern immigrants were
mostly Christian Arabs from Lebanon, or
Armenians, Assyrians, Greeks, and other

Christian minorities fleeing predominantly Nonimmigrant Admissions to
Muslim countries. In 1970, roughly 15%
of Middle Eastern immigrants were the U.S.
Muslim; by 2000, almost 73 percent
were.®® o g
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immigrants as a whole, a fact that when

read through an economic lens would

otherwise indicate that Arab immigration Source: Office of Immigration Statistics, Nonimmigrant Population Estimates: 2004
was a positive trend that ought to be

encouraged.
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In October 2001, the State
Department [the agency with the
responsibility for authorizing visa
applications] issued a classified
cable imposing a mandatory twenty-
day hold on all nonimmigrant visa
applications submitted by men aged
eighteen to forty-five from twenty-six
countries, subjecting them to special
security clearance. Applications from
males in most of these countries
eventually required approval in
Washington, with no time limit
imposed on the response.®

While the average level of
nonimmigrant admissions between
1994 and 2001 actually increased by
2% in the three fiscal years after
9/11,%* the average percent of
visitors coming from Muslim
countries (never the embarkation
point for a large percent of global
visitors into the United States)
dropped by 20%.

In the months after 9/11, the
Congress passed legislation aimed
specifically at the existing and future
immigrant and nonimmigrant
population, especially those from
predominantly Muslim countries. It
quickly passed the USA PATRIOT
Act of 2001,% which provided, inter
alia, expanded powers and funding
to the federal government, including
the ability “to detain foreigners
without charges ... provided
additional funds for border security
and granted the US Attorney
General the power to detain any
foreigner who he/she certifies is a
danger to US national security.”*
This new act Iegitimized an earlier
INS regulatory** amendment that
extended the agency’s power to
detain an alien without charges.*®
Soon after this change, attorney
general announced that his office
had secretly detained as many as
1,200 mainly Arab and Muslim
individuals as part of the FBI's
investigation of the 9/11 terrorist
attacks, dubbed PENTTBOM. In his
later announcement that dealt with
creating a program of over 8,000
“voluntary” interviews** of individuals
from “countries suspected of
harboring relatively large numbers of
terrorists,” U.S. Attorney General
John Ashcroft cited the USA
PATRIOT Act as the basis for his

authority to interview and detain these
individuals.*®

The implementation of the National
Security Entry/Exit Registration System
(NSEERS) on September 11, 2002,
continued to build upon the immigration
enforcement officials’ specific focus on
the country’s alien Muslim population.
The program was partially suspended*’
in December 2003. But while it had been
fully operationa,l 290,526 immigrants and
visitors from a total 150 countries were
had been registered both at specific
Ports of Entry and through in-person
interviews at domestic INS offices.*®
While the larger NSEERS program
registered these people, the “Special
Registration” program’s in-person
interviews were prioritized by a list of four
“Call-In groups” drawn from twenty-five
specific countries, “focusing on aliens
who present the highest risk of
involvement in terrorist organizations.
Of these countries only North Korea did
not have a plurality Muslim population.
“The order in which nationals of countries
such as Iran, Irag and Libya were called
first, whereas Saudis and Egyptians were
called third and last, respectively, may
have corresponded to foreign policy
priorities but not to terrorism profiles or to
the political composition of expatriate
communities.”°
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While the INS was careful to specify that
the Special Registration was based on
country of origin rather than religious
belief, “[n]Jonetheless, it was clear to
members of the public that the special
registration program was tied to religion.
‘U.S. Ends Muslim Registry’ announced
the headline of the December 2, 2003,
Chicago Tribune.”" The American
government attempted to justify its choice
of these particular countries by claiming
that they were known supporters of Al
Qaeda or contained a large Al Qaeda
presence.

Although at times government officials
stated that the countries whose citizens
and nationals were required to register
were selected because of [an] Al-Qaeda
presence, countries with no proven Al-
Qaeda presence were included, and
countries with [a] known Al-Qaeda
presence, such as Germany and
England, were excluded.*

This generally held belief that the

6

American government’s increased
immigration enforcement has
focused almost exclusively on
Muslim migrants seems to be
confirmed by the fates of two
programs designed to expedite visas
to the United States. The Saudi
Arabian Visa Express program,
through which three of the nineteen
hijackers entered the country, was
cancelled on July 19, 2002, after
much public criticism. However, the
Visa Waver Program, which allows
citizens of twnety-seven countries
(only one of which, Brunei, is
predominantly Muslim) to receive
American visas without appearing in-
person at an American consulate for
an interview, and through which
suspected terrorists Zacarias
Moussaoui and Richard Reid both
entered the United States, is still in
place despite numerous calls for its
cancellation.*®

In the face of limited intelligence on
the actual membership of al Qaeda
and associated groups that advocate
(or actually employ) political
violence, this focus on the migrant
population from predominantly
Muslim countries has been justified
on the grounds that the most
obvious characteristic shared by that
membership is their Islamic faith.
According to one captured al Qaeda
training document, “Military Studies
in the Jihad against the Tyrants,”
“the first condition of membership is
that ‘member(s) of the organization
must be Muslim(s).™>* Broad
religious, ethnic, and/or national
profiling, such as that used in the
period immediately after 9/11,
however, has proven to be a poor
guide for building an effective
counter-terrorism immigration policy.
Nearly 200,000 individuals were
subjected to the NSEERS program,
1,200 “persons of interest” were
detained under conditions of utmost
secrecy in the post-9/11
PENTTBOM security sweep, and
8,000 people participated in two
“voluntary” interview programs, the
overwhelming majority of whom
were Muslim immigrants to the
United States.

Profiling is not in and of itself
problematic as a mechanism to
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identify potential terrorists. If based
on solid information encompassing a
wide range of indicators and used in
conjunction with other law
enforcement tools, profiling becomes
one among an arsenal of techniques
to give greater scrutiny to certain
individuals than to others. However,
when profiling is based on crude
characteristics, such as race,
ethnicity and religion, it can be a
counterproductive tool for law
enforcement that places an
excessive burden on innocent
persons.®

Furthermore, some people maintain
that the government’s narrow focus
on young men from predominantly
Muslim countries is misguided on a
practical level: Terrorist
organizations have recognized this
enforcement strategy and adjusted
their recruitment strategy to bring in
members that do not fit the existing
“profile.” For example, they are
focusing their recruitment efforts on
“white Muslims” from countries not
listed as having significant terrorist
populations, for their immigration
applications would not face such
strict scrutiny.*®

From a criminal prosecution point of
view, the post-9/11 immigration
enforcement programs were
successful in that they identified and
punished hundreds of lawbreakers
for criminal violations ranging from
severe infractions (e.g., drug
dealing) to relatively minor
immigration offenses. However, from
a counter-terrorism point of view,
such success is harder to
substantiate. While thousands of
mainly Muslim immigrants were
placed in removal proceedings
and/or detention, not a single
individual was ever prosecuted on
terrorism-related charges as a result
of these ‘security measures,”’ “In
June 2005, President Bush stated
that over 400 charges were made as
a result of terrorism investigations,
but in almost all of these cases, the
federal prosecutors chose to charge
the plaintiffs with nonterror charges,
such as immigration violations.”®
Unless one speaks in counter-factual
terms of what plots may have been
foiled, a line of reasoning that is

impossible to prove or disprove, the
counter-terrorism value of these
programs is difficult to verify.

The 9/11 attacks changed how
Americans and their policymakers view
and administer immigration into the
United States. The nineteen hijackers
were characterized as “Muslim
immigrants” in the popular discourse,
and therefore both Muslims and
immigration came to be viewed
through the lens of security. While
immigration had previously been
defined through economic and cultural
terms, 9/11 brought about the
securitization of the country’s
immigration policy and focused its
regulation and enforcement on Muslim
migrants. Both in terms of the tone of
popular political rhetoric and in the
differentialized adjudication of
immigration policy toward young men
from predominantly Muslim countries,
Muslim migrants became the focus of
much negative attention. Considering
the nearly hysterical level of popular
opinion after 9/11, however, for all of
the inconveniences, delays,
detentions, and (most likely, even)
injustices visited upon the Muslim
migrant population, it is perhaps
remarkable that the impact of the
terrorist attacks was not even more
severe. A preliminary review of the
data that isolates and compares the
immigration statistics for countries with
a plurality of Muslims reveals a more
complex picture, one that calls for a
deeper statistical analysis before
drawing any final conclusions.
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